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This matter is before the undersigned on a motion for an accelera~ 

decision filed on behalf of the Coolplainant on August 17, 1982. The 

delay in rendering a decision on this motion results fran a request by 

counsel for the Cmtplainant that the decision be postponed until the 

ou~ of ongoing settlanent negotiations had been cxxrq;>leted. By 

letter dated Septanber 22, 1982, counsel for the Cmtplainant advised the 

Court that further efforts to settle this matter appear to be fnri.tless 

and requested that the Court proceed to render a decision on the rrotion 

heretofore filed. 

It should be noted at this juncture that the Respondent filed no 

response to the August motion. 40 CFR §22.16(b) provides that a party's 

response to any motion nrust be filed within 10 days after service of 

such notion unless additional time is allowed for such response, and if 

no response is filed within the designated period, the parties may be 

dee:ned to waive any objection to the granting of the notion. No addi-
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tio..'l.al tiire was requested. by the Respondent nor granted by the Court and 

although the rules provide that the party failing to file may be deem::rl 

to have waived to any objection to the motion, inasmuch as this is a 

rrotion going to the . liability for the violations alleged in the canplaint, 

I will treat the ItOtion as though an objection to the granting thereof 

had been filed. 

Discussion 

On December 18, 1981, the Cc:lnplainant issued an administrative 

crnplaint to ReMelt Metals Inc. pursuant to §3008 (a) of the Resource 

Conservation and Recovery Act of 1976 (RCRA) , as arrended, 42 USC 6928. 

The Ccnplaint alleged that the Resporrlent, ~lt Metals, was generating 

hazardous wastes without properly having notified EPA of such activity 

ana that the Respondent was treating, storing ana d.istx>sing of hazardous 

wastes without a pennit or interim status as required by the Act ana 

that the Respondent did not meet the security requiranents of 40 CFR 

264.14(a). Respondent filed an Answer to this Cc:lnplaint on January 21, 

1982 in which it also requested a hearing. 

In its answer, Resr:ondent set up two altemative argurrents in its 

defense to the allegations of the Carplaint: (1) that its battery 

processing operations are not subject to the hazardous wastes regula

tions prarru.lgated by EPA pursuant to Subtitle C of RCRA; ana (2) if 

these operations are subject to the hazardous wastes regulations, they 

are exarpt under the recycling exclusion set forth in 40 CFR 261.6. 

Respondent also set up affinnative defenses in the Answer raising such 

issues as good faith efforts, reasonable precaution and in addition 

thereto raised sane constitutional defenses. These defenses will not be 

treated in this accelerated decision. 

- 2-



The Motion 

The m:::>tion filed by the Carplainant (EPA) is made pursuant to 

40 CFR 22.20 of the Consolidated Rules of Practice governing these 

proceedings. The Ccmplainant avers that there are no genuine issues of 

material fact in this matter a.rrl as a matter of law, EPA is entitled to 

a judgement in its favor on the issue of Respondent's liability for the 

violations stated in the Complaint. Attaphed to the IIObiQnj_is an affidavit 
~ : 
I 

executed by Vera furitz, an employee of the EPA with the waste managanent 

branch of the Denver regional office. The affiant is an envirol'"Jll"ei1tal 

engineer with the hazardous waste facility section. This affidavit 

addresses the question of the failure of the Respondent to provide 

security measur~ surrotmding its facility as required by the regulations 

arrl also encloses photographs taken by the affiant sh::1wi.ng the lack of 

fencing, gates or other security measures' required by the regulations. 

The Court corresponded with the Ccmplainant a.rrl suggested that one 

method of disposing of this matter would be for the parties to stipulate 

as to the facts a.rrl let the Court make a ruling both on the question of 

liability a.rrl the assessm:nt of an appropriate fine. By letter dated 

October 8, 1982 counsel for the Conplainant suggested that the Court 

rule separately on the issues of liability a.rrl penalty, and reserve the 

penalty matter for the hearing and ensuing , briefs. I have no particular 

problan with that procedure a.rrl will address this accelerated decision 

solely to the question of the ReSIXJndent's liability for the alleged 

violations under the Act. 
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Background 

The Respondent's business consists primarily of receiving autarobile 

batteries fran outside sources arrl reclaiming the lead contained therein. 

In the course of this endeavor, the battery acid contained in the 

batteries must be disposed of in sane fashion. The Respondent disposes 

of the battery acid in a surface i.rnpotmdment and a concrete pit. In its 

original answer, Respondent indicated that it intended to dispose of the 

acid by chemically neutralizing it to water. H~ver, this procedure 

does not yet appear to have been instituted arrl essentially what happens 

is that the battery acid simply evaporates into the atm::>sphere without 

receiving any treatment. 

On May 19, ,1980, the EPA published in the Federal Register a compre

hensive set of regulations governing the handling of hazardous wastes 

fran their inception into carmerce until their ultima:te ·disposal. · These 

regulations were pranulgated pursuant to the authority given to the EPA 

under Subtitle C of the Resource Conservation arrl Recovery Act of 1976 

(RCRA) , as amended, 42 USC 6921 et. ~· In olrler to give the regulated 

· carmunity an opportunity to becare familiar with these regulations arrl 

to bring their facilities into canp1iance, the effective date of the 

regulations was delayed sane six rronths until NovEmber 19, 1980. One of 

the provisions of the regulations required owners or operators of facilities 

which treated, stored or disposed of hazardous wastes · to file a pennit 

application with the EPA. Part A of this application was to be filed on 

or before Novanber 19, 1980 (40 CFR 122.22(a) (l)). Facilities which 

were in existence on November 19, 1980 arrl which had made timely sul:missions 
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of both t.Q.e Notification form and Part A of the permit application 

qualified for interim status urrler §3005 (e) of RCRA. A facility which 

had interim status was permitted to continue operating as a hazardous 

waste rnanaganent facility until a final determination was made on its 

full permit application. 

The regulations provide that each generator of solid wastes is 

responsible for determining whether or not its wastes are hazardous (40 

CFR 262 .11) • Hazardous wastes are identified by chanical characteristics 

or listed specifically by name in 40 CFR Part 261. 

Apparently, the Respondent filed the required Notification form on 

November 19, 1980 and filed a tirrely permit application on the same 

date. These sul:rnissions were later withdrawn by letter dated June 5, 

1981 on the basis that upon reconsideration the Respondent took the 

position that the regulations did not apply to it and therefore it did not 

need to file either the Notification or Part A permit application form. 

During an inspection by EPA emp1a.tees on August 21, 1981, the pH of 

the acid in the concrete pit and surface ~twas detennined by 

EPA to be in the range of 0 to 2. In the response to request for admissions 

filed by the Respondent on or about JW'le 11th, the Respondent admitted 

that several studies do exist which dem:::lnstrate that waste acid fran 

leaded batteries has a pH in the range of 1 to 2 and the Respondent 

further admitted in that d.ocurrent that it does not have any .sal'Ii>ling 

data fran the pericd of November 1980 through September 1981 which "WOuld 

show_ that the contents of the inpoundrient had been neutralized. Wastes 

having a pH between 0 and 2 are identified by the regulations as hazardous 

waste by the definition of the corrosivity characteristics. Therefore, 
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it "M:>uld appear that on August 21, 1981 roth the concrete pit and the 

surface irnpo\.llrlnent owned and operated by the Respondent and containing 

battery acid did contain a hazardous waste regulated by Subtitle C of 

RCRA and its implare.nti.ng regulations. Having made that detennination, 

it necessarily follows that Respondent was required to notify EPA of its 

activity as a generator and treater of hazardous wastes and to have 

filed Part A of the permit application for its treatment activities in 

order to achieve interim status so that they could legally operate the 

hazardous waste managerrent facility urrler the Act. 

The Respondent in its answer also admitted that it allowed the acid 

to evaporate rather than being neutralized as was alleged elsewhere. 

"Disposal" under RCRA is defined at 40 CFR 260.10 as, arrong other things, 

the placing of any solid or hazardous wastes into or on any land so that 

such solid or hazardous wastes or any constituent thereof may enter the 
' . 

environment or be emitted into the air. It would therefore appear that 

Resporrlent was also disposing of the hazardous wastes which activity 

also requires canpliance with §3005 of RCRA. Since the notification, 
' 

application forms were withdrawn on June 5, 1981, Respondent was operating 

its facility in violation of §3005 and §3010 of RCRA on August 21, 1981. 

In its Answer the Respondent argues that EPA is sarehow resp:msible · for 

the Resporrlent' s improper withdrawal of these fo:rrns. However, the 

statutes and the regulations clearly put the burden of canpliance with 

their mandates upon the owner or operator of the facility harrlling 

hazardous wastes. The Respondent also referred to sane report by an 

independent engineering finn concerning a business which is similar to 

that of Respondent which report purportedly was endorsed by EPA's 
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Washington, D.C. Office ani other Regional Offices. This rer:ort is alleged 

to supr:ort Resr:orrlent 1 s position tbat it is exanpt fran the requirarents 

of the Act. A copy of this rer:ort was not provided by the Respondent 

arrl EPA, in its brief, alleges tbat it does not have a copy of the 

rer:ort in its files nor does it have any info:rmation evidencing the 

rer:ort 1 s endorsement by EPA. In any event, the contents of the report 

is probably irrelevant since it always remains the responsibility of an 

operator of a facility to make the detennination as to whether or not 

its facility is subject to the provisions of the Act and if he makes a 

mistake in that detenn:ination he must accept the consequences of such 

error. 

T~:e Recycling Exanption 

Resporrlent,. as irrlicated above, takes the position that if it does 

generate hazardous wastes it is exanpt fran Subtitle C of the Act by virtue 

of the provisions applicable to persons wro use, re-use, re-claim, or 

r ·,cycle hazardous wastes ( 40 CFR 261. 6) • 

Persons who use, re-use,. recycle or re-claim hazardous wastes which 

are not specifically listed as such but are hazardous solely because they 

neet a definition of one of the four hazardous wastes· characteristics, 

outlined in Subpart C of 40 CFR 261, are not required to sutmit a Notifica

tion pursuant to the Act or canply with the pennit application provisions. 

The battery acid wastes in question is a hazardous waste solely because 

it meets the definition of carrosivity in 40 CFR 261.22. However, in 

order to avail itself of this exanptian, the owner/operator must deronstrate 

that he is in fact using, re-clai.ming or recycling the hazardous wastes 
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in question •. In tlris instance no such shcMing is made by the Respondent 

and on the contrary the Respondent admits that he merely disposes of 

tlris material in the concrete pit or surface impoundment where it is 

allCMed to evaporate. Since evaporation is a fo:rm of disposal as that 

term is defined by the regulations an:i the Respondent further admits, 

in its responses to requests for admission, that to date there has been 

no recycling it would appear that the exanption mentioned arove is not 

available to the Respondent in cormection with its operation and 

therefore its defense on that basis must fail. 

Security .Requirements 

The security requirE!IEilts applicable to the Respondent's facility 
' 

are found in 40 CFR 264.14(a) arxi provide that: 

"the owner or operator nrust prevent the unknowning 
entry, an:i minimize the possibility for the 
unauthorized entry of persons or livestock on to 
the active portion of his facility ••• " 

This regulation contains 0..0 separate requ.iranents, to wit: to 

prevent the unknowning en~ into its facility,. arxi to minimize the 

possibility of the unauthorized entry of persons or livestock into the 

active portion of the facility. The first provision of the regulation 

is not at issue here since the violation thereof was not alleged in the 

Carplaint. The Ccirq?laint does :hc:hJever allege in connt 3 that the 

Respondent has not adequately met the second requirement, that is, to 

prevent the unauthorized entry of persons or livestock onto the active 

portion of the facility. 
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Th~ affidavit of Respondent's witness, as amplified by the attached 

photograph, indicates that the Resp:mdent' s facility is only fenced on 

three sides. The east side being canpletely unfenced. The Respoooent 

admits in its reSIXJnse to the request for admission that the hazardous 

wastes handling area is located on the eastern edge of the property 

toward the back of the facility and is therefore not inmediately visible 

fran the office or fran :the front area of the facility. The Respondent 

initially contended that .:i. t employed a security guard and dog on the 

premises at all tines, however, it later arrended that statem:mt to say 

they work on the premises only when the business o:perations were closed. 

In addition to employing one of the two al:ove :rcethods for controlling 

entry, the Respondent is required to have a means to control entry at 

all times through the gates Gr other avenues of ingress to the active 

portion of the facility. 'lhis could be acccmplished by the presence of 
' . . 

an attend.cmt, television n:onitor, locked entrances or gates. The 

diagram in attachrralt 1 to the brief indicates that the South Peens Road 

enters onto the Resporrlent' s property along the eastern unfenced boundary 

near the surface impoundrrent. One of the ReSIXJndent' s errp1oyees stated 

that access to this portion of the facility is controlled by a locked 

gate. However, the affidavit sworn to by Ms. furitz states that on 

August 21, 1981, the date of her inspection, no gate was seen on or near 

the vicinity where the South Peoos Street enters ReSIXJrrlent' s facility. 

If such a gate existed, as cl.a..i.ned, the ph:>tograph attached as part of 

the affidavit clearly daronstrates that its usefulness would be question-

able since anyone could walk around it to the side next to the railroad 
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tracks. Therefore, it appears that the Respondent has not controlled 

entry at all times to the active hazardous wastes handling area of its 

facility and it fails to meet the second requirement set forth in the 

regulations. 

Conclusion 

Based on the record before me, consisting of the Canplaint, the 

Answer, the responses to requests for admissions and the affidavit 

provided by the Canplainant, I conclude that: (1) the operations per-

fonra:l on the subject premises by the Respondent are subject to the 

provisions of the Act and that they are not entitled to the exanption 

herein above discussed since they do not use, re-use, or recycle the 

hazardous bat.tery acid but merely place the same in pits or an open 

.impoundrcent and allCM them to evaporate into the atmosphere; (2) the . . . 
ReSJ;Cndent is in violation of the Act since it has not made the required 

notifications or applied for an interim status permit. and (3) that it 

violated the security requirarents in that the facility is not properly 

enclosed and the unauthorized entry of persons or livestock into the 

active I,X>rtion of the facility is not adequately protected against. 

ORDER 

Based UfOn a canplete review of the entire file in this matter, I 

hereby find that the Respondent has violated the relevant provisions of 

RCRA in the follCMing partiCulars: 

l. The Respondent is a generator, treater and disposal of hazardous 

wastes and is therefore subject to the statutory requirarents of Subtitle C 
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of ~ arrl its implementing regulations in that it has failed to file 

a Notification fonn arrl a Part A permit application as required by the 

Act and itS regulations. 

2. That on the date of the EPA inspection, the Respondent was 

generating, treating and disposing of hazardous wastes at the facility 

without a Notification fonn on file with the EPA, arrl, therefore, has 

violated §3010 of RCRA, 42 USC 6930. 

3. The Respondent has violated §3005 (e) of RCRA in that they were 

in existence on November 19, 1980 and that they had failed to apply for 

and receive a Part A interim permit for continued operation of its 

facility, and, therefore, on the date of the ins:pecti.on, they -were 

treating arrl disposing of hazardous wastes without a pennit or interim 

' 
status under §3005 and therefore have violated that provision of the 

Act. 1- · 

4. The Respoment has also violated 40 CFR 264.14(b) in that they 

did not errploy suitable means to prevent the unauthorized entry of 

persons or livestock onto its facility in that the disposal pit was 

freely accessible to all errployees of the Respondent as well as to 

arployees to other facilities located on the sarre site, therefore, 

violating 40 CFR 264.14(a) 

5. The parties shall advise the Court no later than seven days 

fran the date of this Decision as to how they wish to proceed on the 

only remaining issue, i. ~· , the anount ·of the penalty to be assessed. 

DATED: Novenber 8, 1982 ~~t~~-=-
Administrative Judge 
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CER!'ll'ICATION OF SERVICE 

I hereby certify that the original of the foregoing accelerated 

decision was served on the Regional Hearing Clerk, EPA Region VIII, and 

that true and correct copies were served on: Daniel T. Goodwin, Esquire 

(for Resp:mdent), Dailey, Goodwin and O'leary, P.C., 10957 E. Bethany 

Drive, Suite H, Aurora, Colorado 80014; and Susan E. Manganiello, Esquire, 

U.S. Enivro:rmental Protection Agency (8E-wE), 1860 Lincoln Street, Denver, 

Colorado 80295; all service mad= by Certified Mail, Return. Receipt Requested. 

Dated in Atlanta, Georgia this 8th day of November 1982. 

~--- ~~a~6__------
- Sandra A. Beck L • 

Secretary to Judge Yost 


